UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

RORY HOLLAND,
Plaintiff

v Civil No. 95-83-P-C

CITY OF PORTLAND, ET AL.,

Def endant s

GENE CARTER, Chief Judge

MEMORANDUM OF DECI SI ON AND ORDER GRANTI NG
DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

. SUMVARY JUDGVENT STANDARD

The Court of Appeals for the First Crcuit has recently
expl ai ned once agai n the workings and purposes of the summary
j udgnent procedure:

Summary judgnment has a special niche in
civil litigation. 1Its "role is to pierce the
boi | erpl ate of the pleadings and assay the
parties' proof in order to determ ne whether
trial is actually required.” Wnne v. Tufts
Univ. Sch. of Med., 976 F.2d 791, 794 (1st
Cr. 1992), cert. denied 113 S. C. 1845
(1993). The device allows courts and
litigants to avoid full-blown trials in
unwi nnabl e cases, thus conserving the
parties' tine and noney, and permtting
courts to husband scarce judicial resources.

A court may grant summary judgnent "if
t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnent as a matter of l[aw "
Fed. R Cv. P. 56(c).

Once a properly docunented notion has



engaged the gears of Rule 56, the party to
whom the nmotion is directed can shut down the
machi nery only by showing that a trialworthy
I ssue exists. See National Anusenents [V.
Town of Dedham, 43 F.3d [731,] 735 [(1st
Cr. 1995)]. As to issues on which the
sumrary judgnent target bears the ultimte
burden of proof, [he] cannot rely on an
absence of conpetent evidence, but nust
affirmatively point to specific facts that
denonstrate the existence of an authentic

di spute. See Garside [v. Osco Drug. Inc.],
895 F.2d [46,] 48 [(1st. GCir. 1990)]. Not
every factual dispute is sufficient to thwart
sumrary judgnent; the contested fact nust be
"material” and the dispute over it nust be
"genuine." In this regard, "material" neans
that a contested fact has the potential to
change the outconme of the suit under the
governing law if the dispute over it is

resol ved favorably to the nonnovant. See
[United States v.] One Parcel [of Real
Property with Buildings], 960 F.2d [200,] 204
[(1st Cr. 1992)]. By like token, "genuine"
means that "the evidence about the fact is
such that a reasonable jury could resolve the
point in favor of the nonnoving party

. N e

When all is said and done, the trial
court nmust "view the entire record in the
i ght nost hospitable to the party opposing
sumrary judgnent, indulging all reasonable
inferences in that party's favor," Giggs-
Ryan [v. Smith], 904 F.2d [112,] 115 [(1st
Cr. 1990)], but paying no heed to
"concl usory all egations, inprobable
i nferences, [or] unsupported specul ation,"
Medi na- Munoz [v. R J. Reynolds Tobacco Co.],
896 F.2d [5,] 8 [(1st Cir. 1990)]. |If no
genui ne issue of material fact energes, then
the notion for sunmary judgnent may be
gr ant ed.

. . . [Tl he summary judgnent standard
requires the trial court to make an
essentially legal determ nation rather than
to engage in differential factfinding .

McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 314-15 (1st




Cr. 1995).
1. FACTS

The undi sputed facts which are genuine and nmaterial, stated
in the |ight nost favorable to the Plaintiff, are as follows. !
Sonetine after 1:15 p.m on the afternoon of COctober 18, 1994,
Portland Police Oficer Daniel Knight heard on his police radio a
report of a bank robbery at the Key Bank in Canal Plaza.?
Def endants Rizzo, Coffin, and the Gty of Portland s Menorandum
I n Support of Their Mtion for Sunmmary Judgnent (Docket No. 19)
Ex. 1, Affidavit of Daniel Knight at 1 2. Knight was on bicycle
patrol in downtown Portland. Knight Aff. at 2. The robbery
suspect was described as a black male, about 6'2" tall, 185
pounds, unshaven, wearing a brown jacket, possibly suede, and a
hat, and carrying a black |eather briefcase. Plaintiff’'s
Suppl enental Statenment of Material Facts (Docket No. 40) Ex. A
Radi o Transcript ("Radio Tr.") at 4, 5, 7, 15, and 18; Kni ght
Aff. at 1 2. Shortly before 2:00 p.m, Knight noticed a gray or

silver Subaru being driven by a person who appeared to match the

description of the bank robber. Knight Aff. at 1 3. Plaintiff

Al t hough there are numerous genuinely disputed facts in
this case, the Court considers themimmaterial to the dispute at
I ssue on summary judgnent.

’Kni ght is not named as a Defendant. The Conpl aint,
however, includes "certain unknown nmenbers of the Portland Police
Departnment” in the caption. At this stage in the case, discovery
Is over and the case is scheduled for trial on the February list,
and with no attenpt by Plaintiff to amend his Conplaint to |ist
the names of the previously unknown officers, the Court finds
that the only Defendants properly in the case are Oficers Rizzo
and Coffin and the City of Portl and.
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Is a black man approxi mately 6'2" tall and wei ghing al nost 200
pounds. Knight Aff. at § 3. Plaintiff was wearing a brown
jacket and hat. Knight Aff. at 1 3. At the sane tine, Knight
al so noticed that the suspect’s car had no rear w ndow. Kni ght
Aff. at T 3.

Plaintiff parked his Subaru in the first parking space he
could find in the vicinity of the Cunberland County Courthouse.
Hol | and Depo. at 36-37. After parking, Holland put sone noney in
the neter, straightened out his tie, and started crossing Federal
Street. Holland Depo. at 37. Wiile crossing the street, Holland
was approached by Knight in the middl e of Federal Street.?
Hol | and Depo. at 38. Oficer Knight addressed Plaintiff by nane*
and told himthat he wanted to speak to hi m about a robbery.
Knight Aff. at § 4; Holland Depo. at 50. Knight then radioed for

5

backup in Holland s presence,”> stating that he had stopped

*This fact is disputed by Knight, who clains that after the
car pulled over to the side of Federal Street, he biked over to
the driver’s side of the vehicle. Knight Aff. at 1 4. Al though
the | ocation of M. Holland when Kni ght approached himis in
di spute, it is not material to the issues raised on sumary
j udgnent .

*Kni ght bel i eved that the driver was Rory Hol | and, but since
he had never personally had any dealings with Holl and, Knight was
not altogether sure. Knight Aff. at § 5.

°['t is unclear fromKnight's Affidavit whet her he disagrees
with Holland on this point. The Court, however, infers fromthe
ordering of the facts in Knight's Affidavit that he radi oed for
assi stance before or at the sane tinme as Holland was parking his
car. Knight Aff. at 1 3. The transcript of the radio traffic
t hat day does not indicate whether Knight had al ready nade
contact with Holland at this point. Nevertheless, the Court does
not find that the timng of the radio call, or whether it was
overheard by Plaintiff, is materi al
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sonmeone matching the description of the bank robber and incl uding
a description of Holland's car. Radio Tr. at 18; Holl and Depo.
at 49; Knight Aff. at § 3; Rizzo Depo. at 14; Coffin Depo. at 13.

Oficers Sullivan R zzo, Bruce Coffin, and Tayl or responded
to the scene.® Knight Aff. at § 4-5; Holland Depo. 49-51; Rizzo
Depo. at 13-14. Upon his arrival, R zzo confirned that the
driver fit the description of the robbery suspect. R zzo Depo.
at 20. R zzo also noted that the suspect’s car had a m ssing
rear wi ndow. Rizzo Depo. at 20. Knight indicated to Rizzo that
Plaintiff was the person he had call ed di spatch about, and Kni ght
stood back to permt R zzo to talk with the suspect. Knight Aff.
at 1 4. Plaintiff put his hands in the air. Holland Depo. at 69,
71-73, 82. The police officers questioned Hol |l and about the bank
robbery. Holland Depo. at 71. Holland did not answer any of
their questions. Holland Depo. at 71.

Then Ri zzo asked anot her officer, probably Knight, if
Plaintiff had been driving and the other officer responded that
he had. Holland Depo. at 71-72. Holland alleges in his
deposition that Ri zzo said "well, then we can get himfor not
having a license or sonething or other."” Holland Depo. at 72.
Hol | and next contends that Rizzo told him"l can arrest you if
you do not show ne a valid driver’s license and tell ne where you

live." Holland Depo. at 72. Rizzo again asked for Holland s

°Ri zzo cl ai ns that when he arrived at the scene, he saw the
driver exit the car. Rizzo Depo. at 13-15. This is disputed by
Hol l and’ s claimthat he was already out of his vehicle when he
was approached by Kni ght.



driver’'s license, telling him "If you don't go and get ne a
driver’s license, I'"'mgoing to arrest you for failure to identify
yourself to ne." Holland Depo. at 73; R zzo Depo. at 27.

Hol | and did not respond, and Ri zzo placed hi munder arrest for
failure to give his nane and address. Holland Depo. at 73; R zzo
Depo. at 19; Coffin Depo. at 17. After R zzo informed Plaintiff
that he was arresting him and Plaintiff had turned and pl aced
hi s hands on the roof of the vehicle, R zzo and Coffin proceeded
to "pat himdown." Rizzo Depo. at 15-16; Coffin Depo. at 12, 16;
Hol | and Depo. at 76-77. Rizzo then reached into Plaintiff’s
pocket and found Plaintiff's driver’s license which identified
the driver as Rory Holland. Holland Depo. at 76; Ri zzo Depo. at
21, 22, 27.

After Plaintiff was arrested, he was transported to the
Cunber | and County Jail by Coffin. Coffin Depo. at 17. Holl and
continued to refuse to confirmhis identity. Rizzo Depo. at 23.
After Plaintiff had been rel eased on bail, he retrieved his car
whi ch had been towed. Holland Depo. at 79.

[11. DI SCUSSI ON

A. I ND VI DUAL POLI CE OFFI CERS

1. Federal Gvil R ghts dains

A police officer is entitled to qualified innmunity agai nst
§ 1983 liability if "a reasonable officer could have believed"
that the officer’s conduct was lawful "in light of clearly
established |l aw and the information the [officer] possessed.”

Anderson v. Creighton, 483 U S. 635, 641 (1987). The only

6



germane inquiry for purposes of qualified immunity in this case
I's whether the officer’s conduct was objectively reasonabl e.

Santiago v. Fenton, 891 F.2d 373, 384 (1st Cr. 1989).

In order for a law enforcenent officer to initiate an
I nvestigatory stop of a person w thout violating such persons
rights under the Fourth Amendnent, the officer nust have an
articul abl e and reasonabl e suspicion of the person’s invol venent

in crimnal activity. Terry v. Chio, 392 U. S. 1 (1968). Thus,

an officer’s reasonabl e suspicion, grounded in specific and
articul able facts, that a person he encountered was involved or
wanted in connection with a conpleted felony justified an

I nvestigative stop to investigate the suspicion. United States

v. Hensley, 469 U S. 221 (1985). The undisputed facts in this

case establish that Knight had a reasonable, articulable
suspicion to stop and question Plaintiff regarding the Key Bank
robbery. The police radio dispatcher reported the bank robbery
at Key Bank at about 1:20 p.m The suspect was described as a
bl ack man, approximately 6'2" tall, approximtely 185 pounds,
wearing a brown jacket and a black hat, and carrying a bl ack
briefcase. Knight saw a vehicle that was being driven by a nman
fitting the description of the suspect. Radio Tr. at 18.
Plaintiff is approximately 6'2" tall and wei ghs al nost 200
pounds. When seen by Knight, Plaintiff was wearing a brown or
bl ack jacket and a hat. Knight Aff. at T 3; Holland Depo. at 44-
45. In addition, Knight observed that there was a bl ack bag on

the seat of Plaintiff’'s car. Knight Aff. at { 4. The facts, as
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st at ed above, gave rise to reasonabl e suspicion on the part of
Kni ght sufficient to stop Plaintiff.

Furthernore, Defendant Ri zzo had probabl e cause to arrest
Plaintiff after Plaintiff failed to identify hinself verbally or
provi de proof of identification when requested. "[P]robable
cause exists if the facts and circunstances known to the officer
are sufficient to warrant a reasonable police officer in
believing that the suspect has [commtted] or is commtting a

crime." Tatro v. Kervin, 41 F.3d 9, 14 (1st Cir. 1994). The

test is not a stringent one and is satisfied if the presence of

probabl e cause is at |east arguable. Rivera v. Mirphy, 979 F. 2d

259, 262 (1st Cir. 1992).

Even if Rizzo did not see Plaintiff get out of his car,
Ri zzo coul d reasonably rely on Knight's radio call giving a
description of the car the suspect was driving and on Knight’'s
confirmation at the scene that he had seen Plaintiff driving that
car. The additional information possessed by R zzo was fromhis
own observation that the vehicle Plaintiff was driving was
m ssing a rear window. The statutory provision, in effect in
Cct ober 1994, regarding the exam nation of notor vehicles by
police officers provided, in pertinent part:

Any | aw enforcenent officer in uniformwhose duty it is

to enforce the notor vehicle laws may stop and exam ne

any notor vehicle for the purpose of ascertaining

whet her its equi pment conplies with the requirenments of

section 2503, and the officer may demand and i nspect

the operator’s license, certificate of registration and
permts.



Whoever, while operating a vehicle in violation of this

Title, fails or refuses, when requested by an officer

aut horized to nake arrests, to give the operator’s

correct nane, address and date of birth is guilty of a

Class E crine.
Title 29 MR S. A 8§ 2501 (Supp. 1994). Rizzo, aware that
Plaintiff had been driving a car in which the rear wi ndow was
m ssi ng, was arguably authorized by section 2501 to request
Plaintiff’s driver’s license.’ Under the circumstances, it was
reasonabl e for Rizzo to conclude that Plaintiff’s car was being
operated in violation of Title 29, the Mdtor Vehicle statute. ®
Wth this in mnd, it was proper for R zzo to request

identification fromthe driver of such a vehicle. 29 MR S A.

‘Al 't hough Plaintiff was al ready stopped for an unrel ated
reason, section 2501 authorized Rizzo's request for Plaintiff’'s
driver’s license.

8A reasonabl e of ficer could have concluded that Plaintiff’s
vehi cl e was being operated in violation of Title 29. Section
2503 provi des:

1. Inspection standards. All notor vehicle equi prment
subject to inspection shall neet the standards set
forth in this section and the rules and regul ati ons
pronul gated by the Chief of the State Police pertaining
to notor vehicl e equipnent subject to inspection and
shal I :

A. Be in good working order;

B. Be safely attached or secured to the chassis or
body of the vehicle;

C. Be nechanically safe; and

D. Not pose a hazard to the occupant of the
vehicle or to the general public.

29 MR S.A § 2503 (Supp. 1994).



8§ 2501. Once Plaintiff refused to identify hinself, the statute
aut horizes an officer to arrest Plaintiff for failure to give his
name and address. 29 MR S. A § 2501; 17-A MR S A
8§ 15(B) (authorizes arrest for a Class E crinme conmtted in the
officer’s presence). As a general matter, a reasonable officer
coul d have thought that Plaintiff’s vehicle was in violation of
the inspection standards statute because the absence of a rear
w ndow nay "pose a hazard to the occupant of the vehicle.” 29
MR S. A § 2503.°

The undi sputed facts render hollow Plaintiff’s allegations
t hat because Defendants knew who Plaintiff was -- calling him by
name -- his arrest for not identifying hinself was a pretext for
harassnment and part of a continuous pattern of harassnent by the

10

Portl and Police Departnent and its officers. Even if, as the

Alternatively, Maine's criminal code pernmits police
of ficers who believe a civil violation has been conmtted to
Issue a citation to the offending person requiring their return
to court on a designated day. 17-A MR S. A 8§ 17(1). In order
for the citation to be accurately conpleted, section 17(2) makes
it a Cdass Ecrine for any person to intentionally refuse to
provide his nane and address.

YPlaintiff alleges that some of the police officers present
knew hi s nane through previous contacts with the Portland Police
Departnment. Holland Depo. at 72-73. Therefore, the entire
request for identification was unnecessary and sinply part of an
overall pattern of harassnent by the Portland Police Departnent.
As al ready nentioned, Knight thought he knew who Plaintiff was
and addressed himby nanme. Rizzo also believed that he knew who
Hol | and was through briefs at roll call, though he had no
specific recollection of any incident involving him Rizzo Depo.
at 5-6. Coffin also believed that the person stopped by Kni ght
was Rory Holland. Coffin Depo. at 15, 19. Coffin recalled
Hol | and’ s name and certain descriptions of his history and
behavior frominformation circulated by the Portland Police
Departnment. Coffin Depo. at 7-8, 20-21. Coffin does not recal
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record here illustrates, the officers thought they knew the
Plaintiff’s identity, prudent police procedure would warrant an
officer’s asking for identification to confirmtheir
under st andi ng. Moreover, this basic information is necessary to
conplete a Uniform Traffic Ticket.

Clearly, under these circunstances, "a reasonable officer
coul d have believed" that Defendant’s stop and arrest of
Plaintiff were lawful "in light of clearly established | aw and
I nformati on" that Defendants possessed. Anderson, 483 U S. at
641. Hence, Defendants Rizzo and Coffin are protected by
qualified inmmunity fromPlaintiff’s civil damages suit. Because
the facts do not indicate that any constitutional violations
occurred with respect to the stop and arrest of Plaintiff, this
Court will grant summary judgnent to both of the individual
Def endants on these clains of Fourth and Fourteenth Anmendnent
vi ol ati ons pursuant to section 1983. 42 U S.C. § 1983.

2. State Law d ai ns

Plaintiff clains that the officer Defendants falsely
arrested and inprisoned him Under the Maine Tort Cains Act, 14

MR S A 8 8111(1)(C), a police officer is absolutely inmune from

ever having actual contact with Holl and al t hough he had heard of
him Coffin Depo. at 6, 8. Holland believes that he was
arrested by Coffin in April 1994 for failure to have a driver’s
| i cense, but the arrest and incident reports do not support this
belief. Defendants R zzo, Coffin and the City of Portland s
Mermor andum i n Support of Their Mtion for Summary Judgnent
(Docket No. 19) Ex. 5.
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liability when performing any "discretionary function." ™ An
officer is entitled to this absolute immunity, regardl ess of
whet her he has assessed correctly the legality of his conduct, so
|l ong as the officer’s conduct does not "clearly exceed[], as a
matter of |aw, the scope of any discretion he could have
possessed in his official capacity as a police officer.” Polly
v. Atwell, 581 A 2d 410, 414 (Me. 1990).

Plaintiff here has failed to establish that the officers’
conduct fell outside that discretionary realm A police officer
perforns a "discretionary function”™ within the neaning of section

8111(1)(C) when meking a warrantless arrest. Leach v. Betters,

599 A 2d 424, 426 (Me. 1991). Resolving all disputes of materi al
fact in favor of Plaintiff and draw ng all reasonabl e inferences

in favor of Plaintiff, the facts establish that Ri zzo and Coffin

"Section 8111(1) provides in pertinent part:

1. Imunity. Notw thstanding any liability that may have existed
at common | aw, enpl oyees of governnmental entities shall be

absol utely i mmune frompersonal civil liability for the
fol |l ow ng:

C. Performng or failing to performany discretionary function or
duty, whether or not the discretion is abused; and whether or not
any statute, charter, ordinance, order, resolution, rule or
resol ve under which the discretionary function or duty is
performed is valid; [or]

E. Any intentional act or om ssion within the course and scope of
enpl oynent; provided that such inmmunity shall not exist in any
case in which an enpl oyee’s actions are found to have been in bad
faith.
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had probable cause to arrest Plaintiff because, given his

knowl edge about the rear w ndow of the car Plaintiff was driving,
he had statutory authorization to ask Plaintiff for his driver’s
license. It was Plaintiff’s refusal to provide the requested
information that ultimately lead to his arrest. Thus, R zzo and
Coffin acted within their discretion in arresting Plaintiff and
Is entitled to immunity under the Maine Tort O ains Act.

B. ATY OF PORTLAND

There can be no respondeat superior or vicarious liability

under section 1983. City of Canton v. Harris, 489 U S. 378, 385

(1989). Thus, the City of Portland cannot be held responsible
for Rizzo or Coffin’s actions relating to Plaintiff’s arrest. *2
Acity is "only liable when it can be fairly said that the city

itself is the wongdoer." Collins v. City of Harker Heights, 503

U S 115, 122 (1992). To recover against the Cty, Plaintiff

must show that the Gty maintai ned an unl awful custom or policy
that caused the deprivation of Plaintiff’s rights. Harris, 489
US at 385 Plaintiff nust prove both that "(1) there existed a
muni ci pal customor policy of deliberate indifference to the

comm ssion of constitutional violations by police officers; and
(2) this customor policy was the cause of, and noving force

behi nd, the particular constitutional deprivation of which he was

complaining." Foley v. Gty of Lowell, 948 F.2d 10, 14 (1st Cir.

1991); Bordanaro v. Mloed, 871 F.2d 1151, 1156 (1st Gr.

“The Court notes that Plaintiff has identified no person or
official as responsible for the harmallegedly suffered by him
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1989) (col l ecting rel evant Suprene Court cases), cert. denied, 493

U S. 820 (1989). See also Mmell v. New York Gty Dept. of

Social Servs., 436 U. S. 658, 694 (1978).

Plaintiff contends that the Portland Police Departnent’s
circulation of inaccurate information regarding himand the
failure to exercise due care in vetting that information was
responsi ble for his arrest. Plaintiff also bases his claim
against the Cty of Portland on the Police Departnent’s failure
totrainits officers to use the information regarding crimna
histories correctly. Specifically, Plaintiff alleges that his
arrest is nerely the latest incident in a pattern of harassnent,
and that that pattern is founded upon inaccurate information
about Plaintiff’s crimnal background circul ated anong Portl and
Police Departnent enployees. Plaintiff does not allege that the
Portl and Police Departnent’s policy of gathering information
regarding an individual’s crimnal history, which Plaintiff calls
"profiling” or "targeting," is unconstitutional in and of itself.

Plaintiff has not produced any evidence that the Portl and
Police Departnent nade a deliberate choice to seek himout on
Oct ober 18, 1994. Moreover, because Plaintiff has failed to show
a constitutional violation in this case -- the officers had
reasonabl e suspicion to stop Plaintiff and probabl e cause to
arrest Plaintiff -- the second prong of the test for nunicipal
liability under section 1983 is not satisfied. The Court wl|

grant Defendant City of Portland s Mdtion for Summary Judgnent.
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Accordingly, it is ORDERED that Defendants Rizzo, Coffin,
and the City of Portland s Motion for Summary Judgnent be, and it
I s hereby, GRANTED.

GENE CARTER
Chi ef Judge

Dated at Portland, Miine this 25'"" day of January, 1996.
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